CONSIGNMENT AGREEMENT

between:

(INSERT NAME)

and

(INSERT  NAME)

1
DEFINITIONS


In this agreement, unless the context otherwise requires, the following words and expressions shall have the meanings assigned to them hereunder:

1.1

"cash sales"

shall mean in relation to the products, the sale of any product whereby payment is tendered and accepted by way of cash;

1.2

"effective date"

shall mean (INSERT DATE);

1.3

"list price"

shall mean the price of the products set out in the price list published by (INSERT NAME) from time to time;

1.4

"net retail selling price

shall mean the price at which a product is actually sold exclusive of VAT and less any credit card and/or other commissions given or paid or payable in respect of such sale, 

1.5

"the products"

shall mean (INSERT DESCRIPTION) together with such other products as might be supplied from time to time;


INTERPRETATION

1.6

words importing natural persons shall include a reference to bodies corporate and other legal personae and vice versa;

1.7

words importing the masculine shall include a reference to the feminine and other genders;

1.8

words importing the singular shall include a reference to the plural and vice versa;

1.9

annexes to this agreement shall be deemed to have been incorporated herein and shall form an integral part hereof;

1.10

a reference to a party in a document includes that party's successors and permitted assigns;

1.11

any reference to an enactment is to that enactment as at the date of signature hereof and as amended or re-enacted from time to time;

1.12

where the day on or by which anything is to be done is not a business day, it shall be done on or by the first business day thereafter;

1.13

when any number of days is prescribed in this agreement, same shall be reckoned exclusively of the first and inclusively of the last day, unless the last day falls on a Saturday, Sunday or Public Holiday, in which case, the last day shall be the next succeeding day which is not a Saturday, Sunday or Public Holiday;

1.14

a reference to a document includes an amendment or supplement to, or replacement or novation of that document;

1.15

the captions appearing in this agreement are for reference purposes only and shall not affect the interpretation hereof;

1.16

if any provision is a definition (or under this heading "Interpretation" and/or any other heading in this agreement) and is a substantive provision conferring rights or imposing obligations on any party, notwithstanding that it is only in the definition (or such other clause) effect shall be given to it as if it were a substantive provision in the body of the agreement;

1.17

where figures are referred to in numerals and words, if there is any conflict between the two, the words shall prevail.

2
INTRODUCTION

2.1

(INSERT NAME) conducts business, inter alia, as (INSERT DESCRIPTION).

2.2

(INSERT NAME),  is inter alia, a distributor of the products.

2.3

(INSERT NAME) wishes to supply the products to (INSERT NAME) for resale to the general public on the basis that:

2.3.1


(INSERT NAME) will at all times be acting as an agent and not as a principal;

2.3.2


ownership in and to the products will at all times, until the sale thereof to the public, remain vested in (INSERT NAME);

2.3.3


payment of the purchase price in respect of any sales of the products shall be made (except for cash sales) directly to (INSERT NAME);

2.3.4


the risk in and to the products shall pass to (INSERT NAME) so soon as they are placed in possession of the products.
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The purpose of this agreement is to record the prospective rights and obligations of the parties inter se.
3
APPOINTMENT


(INSERT NAME) hereby appoints (INSERT NAME) as a non exclusive agent to sell the products and (INSERT NAME) hereby accepts such appointment.

4
DURATION


This agreement shall commence on the effective date and shall endure indefinitely subject to the right of either party to terminate this agreement upon giving to the other party thirty (30) days written notice to that effect.

5
OWNERSHIP


Ownership in and to the products including ownership in and to all intellectual proprietary rights relating to the products shall at all times, before, during and after the termination of this agreement and until they are sold to a customer, remain vested in (INSERT NAME) or its assignee.

6
ORDERING AND SUPPLY OF PRODUCTS

6.1

(INSERT NAME) will at all times maintain a floating stock quantity of the products.

6.2

The products on hand with (INSERT NAME) from time to time shall at all times be clearly identifiable and be stored separate from (INSERT NAME)'s own stocks.  In this regard, (INSERT NAME) will demarcate a storage area separate from the area where it stores its own stock in which area only the stock of products will be kept.  For the purposes of reconciling stock holdings of products from time to time, only products situate in such demarcated area will be taken into account.

7
MANNER OF SALES

7.1

Notwithstanding that sales will be conducted from (INSERT NAME)'s premises, (INSERT NAME) shall at all times be acting as the agent of (INSERT NAME) in entering into such sale.

7.2

Simultaneously with the signing of this agreement, (INSERT NAME) will furnish (INSERT NAME) with a (INSERT NAME) delivery book for the purpose of recording the details of each sale by (INSERT NAME) of the products.  (INSERT NAME) will hand to the customer one copy of a delivery note from such delivery book reflecting the details of the transaction and will simultaneously telefax to (INSERT NAME) a carbon copy thereof.  From such carbon copy (INSERT NAME) will generate an invoice to be dispatched to the customer who will render payment of the amount of the invoice directly to (INSERT NAME).

7.3

In the event of cash sales, (INSERT NAME) will similarly furnish the customer with a delivery note together with a cash receipt and will similarly simultaneously therewith telefax a carbon copy of the delivery note and cash receipt to (INSERT NAME).  In such instances, no invoice will be generated and (INSERT NAME) will account to (INSERT NAME) for the proceeds of such cash sale in the manner set forth in 8 below.

8
ACCOUNTING TO (INSERT NAME)

8.1

Save for cash sales, (INSERT NAME) will not accept any monies tendered by any customer of the products and will redirect the tender of such payments to (INSERT NAME).

8.2

In respect of cash sales, (INSERT NAME) will issue a cash receipt and will deposit all monies so collected to the credit of a special account which it will open in the name of (INSERT NAME) at a registered commercial bank to be nominated by (INSERT NAME).  All such deposits will be made either on the day of receipt thereof or on the immediately succeeding business day.

8.3

Simultaneously with such deposit, (INSERT NAME) will telefax to (INSERT NAME) a copy of the deposit slip and the cash receipt in respect of such deposit.

9
CREDIT WORTHINESS

9.1

All cash transactions will be on a cash only basis or by credit card.

9.2

All other transactions will be subject to the credit approval of (INSERT NAME).  Accordingly, if (INSERT NAME) deems fit to supply any customer with any products without the prior credit approval of (INSERT NAME), then (INSERT NAME) shall bear the risk of collecting the purchase price from such customer.  If such customer shall fail to pay the amount of the purchase price within thirty (30) days from date of invoice, then (INSERT NAME) shall itself pay to (INSERT NAME) the amount thereof against cession by (INSERT NAME) of the right to recover from such customer the amount of the unpaid purchase price.

9.3

Similarly, if in respect of any cash transaction, (INSERT NAME) shall accept the tender of payment by way of cheque, then (INSERT NAME) shall bear the risk of such cheque being honoured by the drawer bank and upon dishonour, forthwith pay to (INSERT NAME) the face value of such cheque against cession by (INSERT NAME) of its rights against the drawer of such cheque.

10
STOCK

10.1

The risk in and to any product shall pass to (INSERT NAME) upon delivery to the premises of (INSERT NAME) and shall remain with (INSERT NAME) until delivery to any customer thereof.

10.2

Each month, a representative of each of (INSERT NAME) and (INSERT NAME) will conduct a physical stock count of the products situate in the demarcated area referred to in clause 6.3 above.  If there shall exist any deficiency in the stock so present, then (INSERT NAME) will immediately be invoiced with the list price of  such missing stock and shall pay the amount of such invoice to (INSERT NAME) within two (2) days from date thereof.  Any dispute arising out of the stock count or valuation of the missing stock, if any, shall be resolved in the manner set forth in clause 16 below.

10.3

(INSERT NAME) hereby undertakes to afford the representative of (INSERT NAME) reasonable access to its premises and, in particular, the demarcated area aforesaid in order to conduct the stock count and to furnish such representative its full co-operation.

10.4

If (INSERT NAME) shall so require, (INSERT NAME) shall, at its own cost, insure the products against loss by fire, theft, damage or otherwise.  (INSERT NAME) shall furnish (INSERT NAME) with written proof of payment by (INSERT NAME) of the premiums in respect of such insurance.  If it shall transpire that (INSERT NAME) shall have failed to pay any premium, then (INSERT NAME) shall be entitled, but not obliged, to itself effect payment of such premium and recover the amount thereof from (INSERT NAME) upon demand.


(INSERT NAME) shall notify the relevant insurance company of (INSERT NAME)'s interest in and to the products.

11
COMMISSIONS

11.1

In consideration for the sale by (INSERT NAME) of any products, (INSERT NAME) will pay to (INSERT NAME) as and by way of a commission:

11.1.1


(INSERT PERCENTAGE)% of the net retail selling price in respect of all products where the maximum selling discount shall not exceed 20% of the list price;

11.1.2


(INSERT PERCENATGE)% of the net retail selling price in respect of all products where 
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Whilst it shall at all times be within the discretion of (INSERT NAME) as to what discount, if any, to allow to any customer, (INSERT NAME) shall not be entitled to allow a discount of greater than (INSERT PERCENTAGE)% of the list price applicable  from time to time. 

11.3

Notwithstanding anything to the contrary contained in this agreement, the commissions due to (INSERT NAME) shall only become payable upon receipt by (INSERT NAME) of the whole of the purchase price from the customer in respect of which the commission is due and shall be paid by (INSERT NAME) by the fourteenth day of the month following the month in which such payment is received.

12
RIGHTS AND OBLIGATIONS OF (INSERT NAME)


Without derogating from any other obligation imposed in terms of this agreement, (INSERT NAME) shall:

12.1

actively promote the sale of the products;

12.2

notify (INSERT NAME) promptly of any complaint or claim made or brought against (INSERT NAME) in respect of the products;

12.3

make no representations regarding the products other than those made by product descriptions or which (INSERT NAME) shall have authorised (INSERT NAME) in writing so to make;

12.4

not pledge or purport to pledge the credit of (INSERT NAME);

12.5

not make or give any warranties to any of its customers in relation to the products save as (INSERT NAME) may authorise (INSERT NAME) in writing to make from time to time;

12.6

when requested by (INSERT NAME) so to do, include certain of the products in its advertising from time to time;

12.7

not hold itself out to be a partner or exclusive agent of (INSERT NAME).

13
RELATIONSHIP OF PARTIES


Nothing in this agreement shall constitute or be deemed to constitute a partnership between the parties hereto or constitute (INSERT NAME) as an agent or representative of (INSERT NAME) for any purpose not recorded herein.

14
CONSEQUENCES OF TERMINATION


If this agreement shall be terminated for any reason whatsoever, then upon termination:

14.1

(INSERT NAME) shall retake possession of all of the products then in the possession of (INSERT NAME) and (INSERT NAME) hereby consents to (INSERT NAME) having access to its premises for this purpose;

14.2

a physical stock count shall be prepared on the basis set out in 10.2 above.  If such count shall reveal any stock shortages, then (INSERT NAME) shall be invoiced for such shortages, mutatis mutandis, in the manner set forth in 10.2 above;

14.3

(INSERT NAME) shall forthwith cease to advertise and/or in any other manner promote the sale of the products.

15
DISPUTE RESOLUTION

15.1

If any dispute shall arise in respect of any provision contained in this agreement, then such dispute shall:

15.1.1


if it shall be of a legal nature, be referred to a senior partner having not less than ten (10) years experience in commercial law of any of the larger law firms in (INSERT CITY); and

15.1.2


if it shall be of an accounting nature, be referred to a senior partner of any of the international firms of accountants practising in (INSERT CITY),



who shall act as an expert and who, in determining such dispute shall, if he deems it necessary, be entitled to receive oral or written representations from the parties and whose decision shall be final and binding upon the parties and, in the absence of manifest error, not be subject to review.
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The parties shall jointly nominate the expert provided that if the parties shall be unable to agree within seven (7) days of the nomination being called for in writing, then the expert shall be nominated by the President for the time being of the Law Society of the (INSERT PROVINCE)l or the Executive Director of the South African Institute of Chartered Accountants, as the case may be.

15.3

It is the intention of the parties that any dispute referred to an expert in terms of this clause 16 shall be resolved within twenty one (21) days of the date of the expert being nominated.  Accordingly, if the expert shall be unable to resolve the dispute within such period, then the party who shall have raised the dispute shall be entitled to withdraw the mandate of the expert and shall be entitled to institute proceedings in respect of the dispute in any competent Court having jurisdiction.

15.4

Without derogating from the aforegoing, either party shall be entitled to approach any court of competent jurisdiction for relief of an urgent or injunctive nature.

16
BREACH

16.1

Should any party breach any of its obligations in terms hereof and persist in such breach for a period of 7 (seven) days after written notice will have been given to it by the other party, then subject to clause 16, the aggrieved party shall be entitled without prejudice to any rights which it may have in terms hereof or at law, to:

16.1.1


an order for specific performance and damages;  or

16.1.2


cancel this agreement and claim damages.
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Any amount falling due for payment by any party in terms of this agreement and remaining unpaid after due date, shall bear interest thereon, at the prime rate and reckoned between the due date for payment thereof and the actual date of payment thereof, both dates inclusive.

17
ADDRESSES AND NOTICES

17.1

For the purpose of this agreement, including the giving of notices in terms hereof and the serving of legal process, the parties choose domicilium citandi et executandi ("domicilium") as follows:

17.1.1


 (INSERT NAME) at:
(INSERT ADDRESS)

17.1.2


 (INSERT NAME) at:
(INSERT ADDRESS) 

17.2
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A party may at any time change its domicilium by notice in writing, provided that the new domicilium is in the Republic of South Africa and consists of, or includes, a physical address at which process can be served.

17.3

Any notice given in connection with this agreement may be delivered by hand  or be sent by prepaid registered post or be sent by  telefax if the domicilium includes a  telefax number, to the domicilium chosen by the party concerned.  Any notice or process delivered on any party in connection with any matter or subject arising out of this agreement or any notice shall be deemed to have been delivered if handed to any responsible person at the domicilium chosen by any party and it shall not be necessary to hand such process or notice to any party personally.

17.4

A notice given as set out above shall be presumed to have been duly delivered:

17.4.1


on the date of delivery if delivered by hand or telefax;

17.4.2


on the fourth day from the date of posting including the date of posting if posted by pre-paid registered post from within the Republic of South Africa;  and

17.4.3


on the fourteenth day from the date of posting including the date of posting if posted from outside the Republic of South Africa.

18
ENTIRE AGREEMENT


This agreement constitutes the entire agreement between the parties with regard to the matters dealt with herein and no representations, terms, conditions or warranties express or implied not contained in this agreement shall be binding on the parties.

19
VARIATION AND CANCELLATION


No agreement varying, adding to, deleting from or cancelling this agreement, and no waiver whether specifically, implicitly or by conduct of any right to enforce any term of this agreement, shall be effective unless reduced to writing and signed by or on behalf of the parties.  It is recorded that there exists no collateral and/or other agreements and that this is the sole agreement entered into by and between the parties.

20
INDULGENCES


No indulgence granted by a party shall constitute a waiver of any of that party's rights under this agreement; accordingly, that party shall not be precluded from as a consequence of having granted such indulgence, from exercising any rights against the other which may have arisen in the past or which may arise in the future.

THUS DONE AND SIGNED BY THE RESPECTIVE PARTIES AS FOLLOWS:

____________________________________

For:
(INSERT NAME)

Place:

Date:

____________________________________

For:
(INSERT NAME)

Place:

Date:
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